
 
 
 
Daniel Okubo 
Financial Regulation Strategy Team 
HM Treasury 
1 Horse Guards Road 
London SW1A 2HQ 
 
16 November 2010 
 
 
Dear Daniel, 

HM Treasury Consultation: Special administration regime for investment firms 

The Depositary and Trustee Association (DATA) represents all depositaries and trustees of UK 
based authorised funds.  At the end of September 2010, the members of DATA were 
responsible for safeguarding £543 billion of fund assets.   
 
DATA welcomes the opportunity to comment on the proposals outlined in the above mentioned 
paper. 

DATA wrote to HM Treasury on the 18 March in response to the consultation “Establishing 
resolution arrangements for investment banks” (attached for ease of reference) duly stating 
that depositaries should not fall within the scope of such proposals and drawing attention to the 
UCITS Directive and the FSA's Rules. 

However, paragraph 2.6 appears to bring depositaries within scope by virtue of their Part 4 
permissions under FSMA for safeguarding and administering investments. The consultation 
makes reference to the Banking Act 2009 and in particular section 232. Section 232 makes 
reference to an "investment bank" as an institution which satisfies the following conditions: 

• it has permission under Part 4 of the Financial Services and Markets Act 2000 
(FSMA) to carry on at least one of the following regulated activities: 
1 safeguarding and administering investments; 
2 dealing in investments as principal; or 
3 dealing in investments as agent; 

• it holds client assets; and 
• it is incorporated in, or formed under, the law of any part of the UK (which would 

include UK-based partnerships and limited liability partnerships (LLPs). 
 
As mentioned in our previous submission, we do not believe that depositaries and trustees 
(collectively ‘depositaries’) of authorised unit trusts and open-ended investment companies 
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should fall within the scope of such proposals.  Depositaries act in a fiduciary capacity and, 
when acting in that capacity, do not carry out any proprietary trading.  
 
A large proportion of the funds for which depositaries are appointed are UCITS schemes and 
the regulation of depositary activities flows from the UCITS Directive. This Directive requires 
depositaries, inter alia, to safe-keep the assets of the UCITS.  However, it is important to draw 
a distinction here between the holding of client assets and situations where a firm controls but 
does not ‘hold’ client assets.  We purport that a depositary of a collective investment scheme 
performs the latter, and clarification on this aspect would be beneficial.  Additionally, we would 
welcome further clarity on the meaning of ‘client asset’ as used the consultation. 
 
As fiduciaries, depositaries are required to keep fund assets separate from their own assets. 
In addition for all authorised funds, there exist detailed FSA rules regarding the duties of 
depositaries in relation to fund assets. These duties are set out in the FSA’s Collective 
Investment Schemes Sourcebook (COLL 6.6). 
 
That Sourcebook also includes provisions which allow an authorised fund manager to appoint 
another person eligible to be a depositary in its place should a depositary cease to be 
authorised (COLL 6.5). 
 
Where depositaries use the services of custodians, they will be clients of such custodians. 
 
In addition, the proposed EU Alternative Investment Fund Managers Directive contains detailed 
depositary provisions, including segregation requirements. We also anticipate that the EU 
Commission will undertake further detailed work on depositary tasks, including the safekeeping 
of fund assets. It is vital that these European developments are taken into account in 
developing any UK depositary-related proposals.  
 
As we mention above, we believe that there is no need for the specific resolution proposals to 
apply to depositaries; however we have not identified any detriment in the draft regulations 
save for the need for them to reflect the various scenarios that exist within the industry i.e. 
where the depositary and custodian are the same company, where the depositary delegates 
custody to an associated company and where the depositary delegates custody to a third party.  
We understand IMA (who also provide DATA’s secretariat) have raised the drafting issue about 
omnibus accounts. 
 
We also have the following specific comments to make on the proposals: 
 
Paragraph 2.32 suggests that the Financial Times should be used to source prices for the 
purposes of determining fair market value which seems overly detailed and outdated. Most 
firms subject to these provisions will use one of the market price feed service providers whether 
they hold the assets themselves or if they have outsourced to a custodian then the latter will 
have access to price feeds. It would seem better to require that the existing price sources be 
used to value assets or if these are not available then they can be sourced from another service 
provider.  

It would also make sense to include the provision of custody, valuation, pricing fund accounting 
services and the like within scope of draft regulation 14 (related paragraph 2.45). We are also 
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unclear as to the meaning of financial data and settlement bank services. However, if assets are 
to be valued, administered and returned to investors etc then it would appear continuity of 
service is necessary. 

If you wish to discuss any aspect of this letter, please do not hesitate to contact me. 
 
 
Yours sincerely 
 

 
 
David Morrison 
DATA Chairman 


